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1niroducuon

State, not federal, laws traditionally regulate the family. Federal courts
generally lack jurisdiction over divorce and child custody cases.' The
Constitution, however, limits the state’s domain over family law.? This
century has witnessed the constitutionalization of family law’ as the

*Susan Hershkowitz of Clayton, Missouri was the second place winner in the American
Bar Association’s 1984 Schwab Essay contest.

I There isalano histarv of state nredominance in familyv lawr mattare 22 2 a Ta Sulua

< LexisNexis >

is
(

not toll the one-year limitation for any subsequent federal habeas applications. 2843 Delayed
Petitions. A district court may dismiss a state prisoner's petition if any delay in filing has
prejudiced the state's "ability to respond.” 2844 The court will not dismiss the petition on such
grounds if the petitioner shows that the alleged grounds for relief could not have been
discovered with reasonable diligence before the circumstances prej

now dead. The Supreme Court’s appfifation of constitutional restraints has transformed
many areas of family law. fd. at 21. The state’s ability to regulate |th right to marry is
significantly diminished by the Supreme Court's decisions in Loving v. Virginia, 388 U.S. 1
(1967) and Zablocki v. Redhail, 434 U.S. 374 (1978) recognizing the right to marry as a
fundamental right. Any attempt by the state to limit the right to marry will evoke strict
scrutiny and requires justification by a compelling state interest. /d. at 22. The Supreme
Court's interpretation of the equal protection clause dictates that family members receive
cqual treatment. State statutes cannot lawfully impose the obligation to pay alimony upon
husbands but not wives. Orr v. Orr, 440 U.S. 268 (1979). A statute cannot preclude
illegitimate children from seeking recovery for the wrongful death of their mother while iz
permits recovery by legitimate children. Levy v. Louisiana, 391 U.S. 68 (1968).

Perhaps the most pervasive changes in family law result from the constitutional recogni-
tion of a “‘zone of privacy”” immune from state regulation unless justified by a compelling
interest, Griswold v. Connecticut, 381 U.S. 479 (1965). The constitutional right of privacy
dictates that the state, absent a compelling interest, defer to individual decision-making in
matters relating to procreation, abortion, and family life. Moore v. City of East Cleveland,
431 U.5. 493 (1977), Roe v. Wade, 410 U.S. 113 (1973), Eisenstadt v. Baird, 405 U.S. 438
(1972).

. Clark explains how t'P:adition of state regulation of domestic matters is
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